Council is a powerful person. He (and it was always a he until February of this year) must decide which disciplinary cases will proceed and which will not. The screener will discuss some cases with other members of the council, and a report on his activities is submitted to the preliminary proceedings committee. Critics of the GMC worry that so much power is concentrated in one man and that his accountability is limited.' The preliminary screener has not been required to discuss cases with the lay members of the council, although he may have done sometimes. A working party that reported at the end of last month has, however, suggested that lay members should participate more in this preliminary screening. Some regard this as an important advance, but others see it as a sop to public opinion designed to maintain self regulation of the profession.
Jean Robinson, the lay member of the council who has criticised the council's disciplinary procedures,' believes that the work of the preliminary screener should not be done by one person. She thinks that it should be done by a four person committee with two medical and two lay members; two lay members are needed because "it is very difficult being an isolated lay member on a medical committee." The personal opinion of the immediate past president of the council, Sir John Walton, is that lay members should participate more in the work of the preliminary screener, and this has now been proposed.
What is serious professional misconduct?
The main decision that the preliminary screener has to make is whether a prima facie question arises that a doctor may have been guilty of "serious professional misconduct." This term was introduced in the Medical Act 1969 and replaced the phrase "infamous conduct in a professional respect," which was introduced in the first Medical Act of 1858. Infamous conduct in a professional respect was defined in 1894 Total number and category ofcases appearing before the disciplinary committee (1973, 1975) shows the numbers of doctors who have appeared before the professional misconduct committee charged with serious professional misconduct and the category of the offence with which they were charged.3'0 The most striking feature is the increase in doctors charged with neglect of responsibilities to patients. This is unlikely to be because the numbers of doctors committing such offences has increased dramatically but rather that the GMC has taken this category of offence much more seriously -after being stung repeatedly by the criticism that it was more concerned with doctors sleeping with their patients than killing them. In fact, as the figure shows, the council deals with only a few cases of sexual impropriety. The public perception is distorted by the media being much more likely to report these salacious cases than cases of neglect of responsibilities to patients.
One important development occurred in 1984 when the High Court upheld a judgment of the General Dental Council that a dentist was guilty of serious professional misconduct because of offering "treatments that no dentist of reasonable skill exercising reasonable care would carry out" (see box)." That the dentist was found guilty did not "impute any dishonesty on his part" and did not "import any moral stigma." This decision has opened the way for the GMC to act on serious professional incompetence. Secondly, the GMC argues that it would be unjust for a lesser offence to carry a more severe penalty than the more serious one. Mr Spearing dismisses this by saying that "parliament and the public are more concerned with proper preventive and remedial measures than any technical difference between serious and other professional misconduct." '2 Thirdly, the council argues that it would be impracticable to maintain a consistent and fair distinction between the two offences, and defence lawyers would inevitably go for the lesser one. Then "as case law accrued the standards maintained by the GMC could be eroded, to the detriment of the public interest. " Mr Spearing does not accept this argument either, pointing out that the law covers not only "dangerous driving" but also "driving without due care and attention."'2 UNARTICULATED ARGUMENTS Some of these arguments of the GMC sound like sophistry, and some unarticulated arguments may be more imporant to the GMC. The first is the issue of resources. The GMC is funded entirely by doctors, and tremendous controversy surrounded the introduction of the annual retention fee. Already about a third of the council's expenses are absorbed by the disciplinary machinery.3 In addition, panels of the professional conduct committees sit for up to 16 weeks a year. If the GMC had to investigate many more cases and discipline many more doctors then the annual retention fee might have to rise substantially and the members operating the machinery would have to give up much more time. The rows that would surround any increase in the fee and the impossibility for many doctors offinding enough time to sit on the disciplinary panels could both culminate in the breakdown of self regulation, something that the GMC fears more than anything else.
Another unarticulated argument is the fear that a member of parliament revising the Medical Act through a private member's bill might set a precedent for more parliamentary intervention in the affairs of the council. This is something that has been advocated by some critics of the council-including, for instance, Professor Rudolf Klein, professor of social policy in Bath and author of an important study on complaints against doctors,'4 who thinks that some parliamentary scrutiny of the council would keep it on its toes.
WHAT NOW?
The threat of Nigel Spearing's bill caused the GMC to broaden the range of cases that it might consider to be serious professional misconduct and to use warning letters more extensively. But Mr Spearing is not satisfied with these developments. He intends to continue with his bill and told me that there is no serious opposition to it among members of parliament. The bill has not been passed simply because of lack of parliamentary time. It may well reach the statute books eventually.
The work of the preliminary screener The preliminary screener sees over three quarters of the complaints made to the GMC and concludes over three quarters of those; in most cases a reply is sent to the complainant and no further action is taken. Only those diverted to the NHS complaints machinery do not reach him. The preliminary screener must be a doctor with considerable experience and lots of "common sense." He is not elected but appointed by the president; the appointment is then approved by the council. The president will often be the preliminary screener, but the procedure rules state that he (and so far the president has always been a he) cannot be both the preliminary screener and the chairman of the professional conduct committee. In practical terms, because nobody is allowed to make judgments on a case more than once the president has to start his term as chairman of the conduct committee: otherwise, he would have constantly to sit out as cases that he had seen as preliminary screener came through.
The current preliminary screener is Dr John Fry, a general practitioner and the longest serving member of BMJ VOLUME 298 10 JUNE 1989 Serious dental incompetence Alexander Doughty was found guilty of serious professional misconduct by the General Dental Council in March 1987. He had given treatments to the root canal that were not necessary and were not properly carried out. An appeal was made to the judicial committee of the Privy Council in July 1987, and it upheld the judgment. The three lords said in their judgment: "It was not suggested that he was carrying out unnecessary treatments for the purpose of enhancing his remuneration. What was suggested was that, judged by the proper professional standards in the light of the objective facts about the individual patients ... the dental treatments criticised as unnecessary would be treatments that no dentist of reasonable skill would carry out. .. the failures amounted to professional misconduct.
"Whether the misconduct was serious depended on a number of factors, for example . . . the number of patients in respect of whom the failure occurred... the number of treatments criticised in relation to each patient and particularly in relation to unsatisfactory treatments, the nature and extent of the failure to complete the treatment properly...."
The lords concluded that: "The findings ... do not import any moral stigma." DgI 7m the council. He has two assistants to help him-for example, when he is away.
The first decision of the preliminary screener about a complaint is whether it contains enough information. If not he will ask for more. He also has to consider the quality of the evidence that will be adduced because obviously if this is inadequate then the later committees will quickly dismiss the case. One of the main objections to the GMC is that it has no "police force," but the preliminary screener may ask the council's solicitors to investigate a case if it seems that there may have been serious professional misconduct. The Merrison inquiry into the regulation of the medical profession recommended that the GMC should have a small in house investigation unit.s This has not happened. Interestingly, the council may sometimes pick up cases on its own initiative without a complaint being made; it may, for instance, respond to a newspaper report. Such cases must, however, be extremely serious.
If the preliminary screener considers that a doctor may have been guilty of serious professional misconduct then the complainant is asked to make a statutory declaration or affidavit before the case is referred to the preliminary proceedings committee.
These are sworn statements that must be "made in a prescribed form before a commissioner of oaths or a justice of the peace": they contain the evidence against the doctor. The council's solicitors will help members of the public make these declarations.
An alternative to serious professional misconduct-"Chapter 15"
The council does have a mechanism to "fire a shot across a doctor's bows" even when there is no question of him or her having been guilty of serious professional misconduct, and this mechanism has been used much more in recent years. The "chapter 15" procedure (so called because it is described in chapter 15 of the council's standing orders'6) allows the council to act when: a) the doctor has behaved, or may have behaved, in a manner which cannot be regarded as acceptable professional conduct and that matter is not trivial; b) the information received does not raise a question of serious professional misconduct; and c) it is desirable in the public interest or in order to maintain the reputation of the medical profession that the council should take some cognisance of the matter.
Such a definition seems to allow the council broad scope to act, and use of this procedure could be expanded further. At the moment it is used mostly for offences such as failure to provide medical reports, but it might also be used for persistent rudeness or lateness-issues that rightly annoy members of the public but which are unlikely to amount to serious professional misconduct. Sir John Walton, a man of outstanding courtesy, is much concerned about rudeness, and has expanded the use of the chapter 15 prosedure in such cases.
Before the preliminary screener can do anything he must consult with two members of the preliminary proceedings committee, one a doctor in the same specialty as the offending doctor and one a lay member. If they agree he then writes to the doctor asking for his or her comments. One snag with the procedure is that if the doctor simply does not respond or denies the accusations then the preliminary screener can do no more. Only if the doctor accepts the complaint is it possible for the screener to send a letter that may reprimand the doctor and offer him or her advice. The second snag is that the procedure has no further teeth: nothing can be done to ensure that the doctor follows the advice. But the reprimand may in itself satisfy the complainant, who is told that the doctor has been sent such a letter.
Conclusion
The preliminary screener is at the centre of the disciplinary process of the General Medical Council, and some think that he has far too much power. He makes the first decision on whether a case might amount to serious professional misconduct. Much debate has focused on whether the council should have a lesser charge than serious professional misconduct, and the council has resisted the suggestion. It has, however, reacted to public opinion by broadening the scope of serious professional misconduct and using more extensively a procedure that allows the preliminary screener to warn doctors who have committed offences that do not amount to serious professional misconduct. Unfortunately, this process is flawed and lacks teeth.
The most serious action that the preliminary screener can take is to forward the case to the preliminary proceedings committee. Next week's article will examine the final stages of the disciplinary process.
